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TO THE HONORABLE COURT OF APPEALS:
NOW COMES Ray Albert Jones, Jr. and files his Petition for Writ of Mandamus and would respectfully show the Court as follows:
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STATEMENT OF THE CASE
On March 6, 2007 Ray Albert Jones, Jr. filed an application for a place on the City of Houston Special Election Ballot for the position of Council Member At-Large Position 3.   William Howard White, Mayor of the City of Houston as the election official failed and refused to declare Ray Albert Jones, Jr. eligible or ineligible for the position sought within the time period allowed by law and later declared Ray Albert Jones, Jr. ineligible in violation of law.

STATEMENT OF JURISDICTION
The Court of Appeals has jurisdiction of this case under Tex. R. App. P. ง 52.1 and Tex. Elec. Code Ann. ง 273.081. Venue is proper in this court pursuant to Tex. Elec. Code Ann. ง 273.063. 

ISSUE PRESENTED 
Does William Howard White, Mayor, City of Houston, as the election official have the authority to fail and refuse to declare Ray Albert Jones, Jr. eligible or ineligible for the position sought within the time period allowed and later declared Ray Albert Jones, Jr. ineligible in violation of law?
v
STATEMENT OF FACTS
United States Congressman, Tom Delay resigned his elective office.  The then Council Member Shelley Sekula-Gibbs was elected to fill the unexpired term of Congressman Delay.  Based upon her election to the United States Congress, Council Member Shelley Sekula-Gibbs resigned her elected position as City of Houston Council Member At-Large Position 3.  The City of Houston then scheduled an election for the unexpired term of former Council Member Shelley Sekula-Gibbs.  The special election is set for May 12, 2007. It is believed that early voting begins on April 30, 2007.
On March 6, 2007 Ray Albert Jones, Jr. (hereinafter referred to as “Ray Jones”) filed an application for a place on the City of Houston Special Election Ballot for the position of Council Member At-Large Position 3.  The application was filed with the Mayor’s Office at 11:44 a.m.  The application was reviewed at that time and was accepted as fully compliant with all rules and regulations.  Later that day at 4:50 p.m. Ray Jones received a telephone call from Mr. Larry Schenk, Assistant City Attorney, claiming that blanks were not filled in the notary section of the application.  Larry Schenk told Ray Jones that Ray Jones had 10 minutes to travel to downtown Houston and have the blank filled in, if not, the application would be rejected.  It was impossible for Mr. Jones to complete the task in 10 minutes.  
On March 6, 2007 William Howard White as the City of Houston election official (hereinafter referred to as “Mayor White”) failed and refused to declare Ray Albert Jones Jr. either eligible or ineligible for the office sought in the time period allowed by law.
On March 8, 2007 Ray Jones was told by Larry Schenk that Ray Jones should not turn his application on the last day due to issues such as blanks in an application.  Larry Schenk then told Ray Jones that Ray Jones could run in another election or in the the fall election since the unexpired term will be up in November, 2007.
On March 8, 2007 Ray Jones provided a demand (dated March 7, 2007) to Mayor White,  Ms. Anna Russell, City Secretary, and Mr. Arturo Michel, City Attorney that Ray Jones  be immediately notified in writing whether or not Ray Jones’s application was either accepted or rejected. Neither of these individuals had the decency to respond to Ray Jones’s request.
In the morning of March 12, 2007, 6 days after the application was filed, Ray Jones filed a Petition for Writ of Mandamus and Emergency Motion for Temporary Relief in the 14th Judicial District Court of Appeals, Cause No. 14-07-00207-CV.  The complaint of Ray Jones was that Mayor White violated Texas Election Law by not immediately notifying Ray Jones in writing of the decision to either accept or reject Ray Jones’s application.  Texas Law is clear that a candidate is entitled to immediate written notification of rejection of an application.  There is a provision in the law that the election official may notify the candidate up to 5 days after the application is filed for extenuating circumstances.
In the afternoon of March 12, 2007 Ray Jones received a letter from Mr. Arturo G. Michel, the City Attorney stating that Ray Jones’s application was defective and as a result Ray Jones could not be certified for placement on the May 12, 2007 Special Election.  Mr. Michel’s letter referenced a “prior telephone conversation” with Ray Jones.  This allegation by Mr. Michel is false.  The letter was dated March 7, 2007 with a postmark of March 9, 2007.  
Upon receipt of the Arturo Michel letter, Ray Jones withdrew his original Petition for Writ of Mandamus and original Emergency Motion for Temporary Relief in the 14th Judicial District Court of Appeals.  
This Petition for Writ of Mandamus includes the issues of the first Petition for Writ of Mandamus as well as additional basis for relief.

STANDARD OF REVIEW
A person who is being harmed by violation of the election code is entitled to appropriate equitable relief to prevent the violation of continuing. Tex. Elec. Code ง 273.081.




ARGUMENT



On March 6, 2007, the last day for filing, Ray Jones filed his application for a place on the City of Houston Special Election Ballot for the position of Council Member At-Large Position 3. The application was submitted to the office of  Mayor White pursuant to Tex. Elec. Code ง 143.006 and Houston, Tex. Charter art. V ง 6. The application by Ray Jones fully complied with the requirements of Tex. Elec. Code งง 143.004,  143.005 and Houston, Tex. Charter art. V ง 6.    
Once an application for public office has been received, Mayor White as the election official of the City of Houston has a statutory duty to review the application and immediately deliver to the candidate written notice if the application is rejected. Tex. Elec. Code ง 141.032(a)(e). At no time may the review process be completed later than 5 days after the application is received. Tex. Elec. Code ง 141.032(b). It is undisputed that Ray Jones received this notification 6 days after the application was received.  As such, Ray Jones is entitled to be placed on the ballot.
The alleged basis of Ray Jones’s rejection is that a couple of blanks were not filled in the notary section of the application by the notary public.  Ray Jones admits that there were a couple of blanks in the notary section; however, the blanks in the notary section are not fatal to his application.
First, the election statute is designed to protect the candidate who files his application at the last possible moment with an opportunity to cure any defect.  In re: Ducato, 66 S.W.3d 558, 561(Tex. App.-Fort Worth 2002, no pet.).  It is undisputed that at 11:44 a.m. on March 6, 2007 Ray Jones filed his application with the Mayor’s Office. The application was reviewed at that time and was accepted as fully compliant with all rules and regulations.  It is also undisputed that later that day at 4:50 p.m. Ray Jones received a telephone call from Mr. Larry Schenk, Assistant City Attorney, claiming that a blank was not filled in the notary section of the application.  Larry Schenk told Ray Jones that Ray Jones had 10 minutes to travel to downtown Houston during rush hour, find a place to park, walk over to City Hall, pass through security, take the elevator to the requisite floor and then have the blanks filled in the application.  It was impossible for Mr. Jones to complete the task in 10 minutes and Larry Schenk was told so.
Not only is an acceptance, then rejection of an applicants application highly suspect in a politically charged environment, but 10 minutes to cure an alleged defect?  Houston, Tex. Charter art. V ง 6 requires that the Mayor’s Office be open until “midnight of the last day for filing”.  Why was Ray Jones given 10 minutes to correct an honest mistake, instead of 7 hours and 10 minutes as required by law?  
Second, the absence of words in the blanks “Before me, the undersigned authority, on this day personally appeared ____________, who being by me here and now duly sworn, upon oath says: ‘I, _____________, of __________ County, Texas, being a candidate for  the office of _________, swear that I will.....” is not fatal. Any omission in these blanks are cured by Ray Jones’ name in the boxes labeled “Full Name”, “Print Name As You Want It To Appear On The Ballot”, “Signature Of Candidate”, and the words “I further swear that the foregoing statements included in my application are in all things true and correct.”  Minyard v. Southern Pipe & Supply Co., 563 S.W.2d 332 (Tex. App.-Dallas, 1978, writ ref’d n.r.e.).  In an election contest case, the Texas Supreme Court ruled that a candidate for office is not punished by exclusion from the ballot because of a lack on a notary’s signature since the candidate should have been given an opportunity to cure. In re: Sharp, 186 S.W.3d 556, 557 (Tex. 2006).
Third, Mayor White has not been consistent in the application of the rules. The arbitrariness of Mayor White includes, but is not necessarily limited to the following:
2007 Special Election for which Ray Jones is a Candidate
Ivan Leacock Mayers: Notary section says “...candidate for the office of City Council Member...”.  I wonder which one?
Andy Neil: Application was “sworn to and subscribed before the notary public at “Bank of America”?  Is the Bank of America a State or a City of the of the United States?
Melissa Louise Noriega: Application was “sworn to and subscribed before me at 11:02 AM”  Where is that?  Is that a State or a City of the of the United States?
Noel Aaron Freeman: All notary sections left blank.  Person administering oath was “Sr. Personal financial Rep?  Clearly not a person authorized by Texas law to administer oaths.
David Benjamin Goldberg: Person administering oath was “Personal Banker”?  Clearly not a person authorized by Texas law to administer oaths.
Rogelio Morales, Jr.: Application was “sworn to and subscribed before me at Banking Center”?  Where is that ?  Is that a State or a City of the of the United States?  Person administering oath was “Assistant BCM”?  Clearly not a person authorized by Texas law to administer oaths.
Kendall Baker: Application was “sworn to and subscribed before me at 3:30 pm/4:10pm.”  Where is that?  Is that a State or City of the of the United States ? Person administering oath was “Loan Manager”?  Clearly not a person authorized by Texas law to administer oaths.
Mayor White should not be able to pick and choose candidates for public office.  The rules and the administration thereof should be uniform and consistent.  It is well known that Houston is a strong Mayor form of government.  This does not allow Mayor White to throw an election nor stack the City Council with his lap dogs.  Ray Jones is a honest, independent, fresh voice for all of Houston.
Applications for Most Recent City of Houston Election
William Howard White: A fellow by the name of Bill White completed the notary section. Who is Bill White?
Jarvis D. Johnson: Application was “sworn to and subscribed before the notary public at “2606 Gregg, Houston, Texas”?  Is 2606 Gregg a City or State of the of the United States?
 Anne Clutterbuck: Application was “sworn to and subscribed before the notary public at “Houston”.  Should we assume Houston is Houston, Texas?
Ada Jean Edwards: Application was “sworn to and subscribed before the notary public at __________________________.  Where is _____________? 
Addie Wiseman: Application was “sworn to and subscribed before the notary public at “Friday in Houston , Texas”.  Is not Fridays a bar?
Adrian Garcia: Application was “sworn to and subscribed before the notary public at “1:00 pm Houston, Texas”.  Where is 1:00 p.m.?
Carol Ann Alvarado:  Application was “sworn to and subscribed before the notary public at “City Hall“.  Which City Hall, which city, which state and which country is this? Person administering oath was “Notary Public/Div. Mgr.”?  Clearly not a person authorized by Texas law to administer oaths. Was Div. Mgr. a City of Houston employee engaging in partisan politics on City of Houston time using City of Houston assets?
Peter Brown: Ran for office for City Council.  I wonder which one? Application was “sworn to and subscribed before the notary public at “Harris County“.  Which state and which country is that?
Sue Lovell: Application was “Before me, the undersigned authority, on this day personally appeared ________________”.  Who appeared and swore to the truth? Application was “sworn to and subscribed before the notary public at “Sue Lovell”. What’s up with that?
Ronald Christopher Green:  Application was “sworn to and subscribed before the notary public at “1:45p“ and this fellow claims to be a former lawyer?     
Michael Christian Berry: Application was “sworn to and subscribed before the notary public at City of Houston”.  How many Houstons are there in the international community?  I bet there are more than one.
Annise Danette Parker:  Application was “sworn to and subscribed before the notary public at 901 Bagby”.  How many 901 Bagby’s are there in the international community?  I bet there are more than one.  Since Annise Danette Parker did not specify which city, county, state or country we may never know.
All of the aforementioned individuals have been approved by Mayor White to run for office in the City of Houston.  Why does Mayor White hate Ray Jones?  Is it because Ray Jones is an honest, independent, fresh voice for all of Houston?  Is it because Ray Jones has fought Mayor White and his administration and won on issues such as accessability and mobility for the handicapped? Is it because Ray Jones has fought Mayor White and his administration and won on issues such  as mobility? Is it because Ray Jones has fought Mayor White and his administration and won on issues such  as flooding?  Why is Mayor White afraid of Ray Jones?  Do we not have a democracy in the City of Houston? Shouldn’t the voters of the City of Houston decide whether or not Ray Jones should be elected to City Council?
   
RELIEF SOUGHT
Mayor White, as the City of Houston election official, has a ministerial act to immediately notify Ray Jones, Jr. of either acceptance or rejection of Ray Jones’ application for public office and not play politics in the review of application.  As set forth in the purpose and effect of elections in the City of Houston is to accomplish an overall plan for the improvement of the government of the City of Houston. Houston, Tex. Charter art. V ง 14. By failing and refusing to make an immediate and written decision concerning Ray Jones’  application, Mayor White has refused to have free and open elections and refused to have a democratic form of government in the City of Houston.   Accordingly, it is requested that this Court issue a Writ of Mandamus directing Mayor White to place Ray Jones on the ballot, or give Ray Jones an opportunity to cure any alleged defect in his application, or rule that no cure by Ray Jones is needed.
Respectfully submitted,
LEACH & MINNICK, P.C.
By:                                                                  
F. Richard Leach
TBA No. 12083990
Gloria Cantu Minnick
TBA No. 14182950
5811 Irvington Boulevard
Houston, Texas  77009
713-695-3396 Telephone 
713-695-3887 Fax
AFFIDAVIT
STATE  OF  TEXAS

ง
ง
COUNTY OF HARRIS

ง
Before me, the undersigned authority, on this day personally appeared Ray Albert Jones Jr., who, after being duly sworn on his oath, says and deposes as follows:
1.  "My name is Ray Albert Jones Jr.  I am the relator in this proceeding.  I am over twenty-one years of age, of sound mind, and in all respects qualified to make this affidavit. I have personal knowledge of all facts stated in this Petition for Writ of Mandamus.  All facts are true and correct."
2.  "The Application for a place on the City of Houston Special Election Ballot, the $500.00 filing fee receipt and the March 7, 2007 letter attached hereto are true and correct copies of the originals."
"FURTHER AFFIANT SAYETH NAUGHT"
Ray Albert Jones Jr. 
SUBSCRIBED AND SWORN to before me the undersigned authority on this the 12th day of March, 2007. 
Notary Public in and for the State of Texas
CERTIFICATE OF CONFERENCE
As required by Texas Rule of Appellate Procedure 10.1(a)(5), I, F. Richard Leach, do hereby certify that I telephoned  Mr. Arturo G. Michel, City Attorney on March 12, 2007 and March 13, 2007.  Mr. Michel did not accept either of my telephone calls nor return the telephone calls before this petition was filed; however I did speak with Larry Schenk, Assistant City Attorney at the close of business on March 13, 2007.  Mr. Schenk stated he was not in a position to comment on this matter.  I did not hear from anyone with the City of Houston on March 14, 2007. Accordingly, the court may treat this matter as unopposed.
___________________________
F. Richard Leach
 
CERTIFICATE OF COMPLIANCE
As required by Texas Rules of Appellate Procedure 52.10(a), I F. Richard Leach certify that I have made a diligent effort to notify all parties by expedited means by telephone that this Petition for Writ of Mandamus will be filed and by messenger that this motion has been filed.
___________________________
F. Richard Leach
 
CERTIFICATE OF SERVICE
As required by Texas Rule of Appelate Procedure 6.3 and 9.5(b), (d), (e), I, F. Richard Leach do hereby certify that I have served a copy of the foregoing Petition for Writ of Mandamus upon all parties of record and parties of interest this 15th day of March, 2007. 
Mr. Arturo G. Michel






     Via Hand Delivery
City Attorney
City of Houston
901 Bagby
Houston, Texas 77002
_____________________________
F. Richard Leach
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