
– 6 –
January 1, 2008 


law office of Neil g. baron
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January 1, 2008
Mr. Jim Boynton

Primary Director

Texas Democratic Party

505 West 12th Street, Suite 200

Austin, Texas 78701

VIA EMAIL: jboynton@txdemocrats.org
Dear Mr. Boynton:

Thank you for your prompt response to my letter of December 31st, 2007 in which I addressed concerns that I had with the petitions submitted with Justice Yanez’s ballot application for Texas Supreme Court Place 8.  

I would like to clarify one point.  I did not imply that the TDP does not diligently analyze ballot applications. I repeated what the Criss campaign was directly told by a high ranking official in the TDP office which was that the party would not be able to check the registration status of every signature submitted with every petition filed statewide but that the party anticipated Republicans would, in fact, do so.  
I do not expect the TDP to verify the registration status of every name on every petition submitted by every candidate in the State of Texas. That would be unrealistic. Quite frankly the Criss campaign does not want the TDP to have to spend time and resources doing what the Texas Election Code clearly states should be done by candidates.

However, the Texas Election Code is quite clear with regard to this matter.  A candidate for the office of Justice of the Supreme Court who chooses to pay the filing fee must accompany the application with a petition authorized by TEC 172.021(b) except that the minimum number of signature that must appear on the petition is 50 from each Court of Appeals Districts.  I am attaching the text from relevant portions of the Texas Election Code and direct your attention to the following.   

TEC 141.062 states that in order to be valid a petition must be timely filed and contain valid signatures in the numbers required by the Texas Election Code.  

TEC 141.063 states that a signature on a petition is valid if it is the signature of a registered voter or a person who has been issued a registration certificate for a registration that will become effective on or before the date of the applicable election.  

TEC Section 141.064(4) states a person circulating a petition must “before the petition is filed verify each signer’s registration status and ascertain that each registration number entered on the petition is correct”.  
Obviously, it is the obligation of the candidate supplying the petitions, not the party to ensure that the application and the petitions comply with state law.  In case of a dispute, of course, the Party must verify whether the submitted applications and petitions comply with state law and entitle the candidate to be certified for a place on the ballot in the primary election.  

The concerns that I have expressed are in no way a criticism of the TDP's handling of the situation thus far. As I previously stated we identified numerous potential problems with the petitions submitted by Justice Yanez and brought those to the attention of the party and Justice Yanez prior to the conclusion of the filing period in order to ensure that the Democratic candidate for this position could not be challenged by the Republicans on the basis of a candidate error that could result in disqualification.  
We have serious concerns that the errors committed cannot be legally corrected at this time even if additional signatures are submitted prior to the close of tomorrow’s filing deadline.  (See TEC §172.021).  We have forwarded copies of the Yanez petitions together with the registration numbers for each signature that we were able to verify was from a registered voter.  As previously stated it appears that the Yanez campaign did not submit sufficient signatures from Districts 1 and 14.  Additionally, we believe the Yanez petitions may not contain enough valid signatures from District 4, 6, 7, 10, 11 and 12.  
 

I have found case law that allows candidates to add information to the signatures already on the petition such as city, county or zip. (not date of birth or voter registration number if both are missing).

 

I further understand that new signatures may be secured in the case of duplicates since there is no way for the candidates to have anticipated which signatures would be duplicated.  The plain language of the Texas Election Code states that the required number of valid signatures must be submitted with the application at the time that it is filed and we believe that a GOP dominated appellate court system will find that the statute means what it says.     
 

The cases that I have reviewed which address these types of problems focus on whether the problems with the petition could have been prevented by the candidate. In this situation I am concerned that appellate courts, dominated by the GOP, may find that the problems with the Yanez petition could have been prevented by the candidate before the expiration of the filing deadline if the candidate had taken the following action:  

1. Look up all of the names of the signers on the VAN prior to submitting the petitions. 
2. Refer to the map of the Court of Appeals districts at The Texas Judiciary Online at http://www.courts.state.tx.us/courts/coa.asp., to determine which counties are in which districts and make sure that the signatures are from the proper Court of Appeals District. 
3. Consult and comply with the Texas Election Code. 

 

The TDP must be sure on the law.  If the public perceives that Justice Yanez was allowed on the ballot in spite of the violations of the Election Code it will hurt all Democratic judicial candidates.  All over Texas judicial candidates (especially statewide and in the Court of Appeals) are telling the voters we need change because the GOP judges bend the law to favor their friends.  We cannot be perceived as doing the same now when we have the chance to win.  It would a fatal blow.  

The TDP must take the proper action on the decision to certify or not certify Justice Yanez.  If Justice Yanez has not submitted petitions that comply with the requirements of the Texas Election Code then there is a legitimate risk that she will be disqualified from the general election by the GOP even if she happens to win the primary.  If Justice Yanez has not submitted petitions that comply with the requirements of the TEC then the TDP should not certify her for a place on the primary election ballot.  Justice Yanez should be required to obtain a court ruling granting her relief from the requirements of the TEC before the primary election and not subject the party and the Democratic voters of Texas to the risk that she will be disqualified from the general election.  

I do not need to tell you what a disaster for the TDP that would be particularly as we poise ourselves to finally turn this state around.  The contributors who funded either of the Place 8 candidates will be furious if we end up losing the spot on the ballot in November.  I am attaching excerpts from the Texas Election Code for your review.  I am available at anytime tomorrow or Thursday to discuss this matter with you or any other party official.  I am also sending a copy of this letter to Justice Yanez as I did with my correspondence of December 31st, 2007.  
I appreciate your prompt attention to this matter.  








Sincerely yours,








Neil G. Baron

NGB\hlm

cc:
Judge Susan Criss

VIA EMAIL: JudgeCriss@aol.com

Judge Linda Yanez


VIA EMAIL: lryanez@aol.com

Mr. Boyd Richie


VIA EMAIL: brichie711@sbcglobal.net

VIA EMAIL: brichie@txdemocrats.org

VIA EMAIL: boydrichie@gmail.com

VIA EMAIL: blrprive@txdemocrats.org
Texas Election Code 172.021

        § 172.021.  APPLICATION REQUIRED.  
(a)  To be entitled to a place on the general primary election ballot, a candidate must make an application for a place on the ballot.

      
(b)  An application must, in addition to complying with 

Section 141.031 be accompanied by the appropriate filing fee or a 

petition in lieu of the filing fee that satisfies the requirements 

prescribed by Section 141.062.  A political party may not require 

payment of a fee as a condition to applying for a place on the ballot 

as a candidate for county chair or precinct chair.

      
(g)  A candidate for the office of chief justice or justice, 

supreme court, or presiding judge or judge, court of criminal 

appeals, who chooses to pay the filing fee must also accompany the 

application with a petition that complies with the requirements 

prescribed for a petition authorized by Subsection (b), except that 

the minimum number of signatures that must appear on the petition 

required by this subsection is 50 from each court of appeals 

district.

§ 141.062.  VALIDITY OF PETITION.  
(a) To be valid, a petition must:     
               (1)  be timely filed with the appropriate authority;                          

               (2)  contain valid signatures in the number required by this code;  and     

(3) comply with any other applicable requirements for validity prescribed by this code.
       
 (b)  A petition may consist of multiple parts.    

                             

        § 141.063.  VALIDITY OF SIGNATURE.  
(a) A signature on a petition is valid if:
               (1)  except as otherwise provided by this code, the signer, at the time of signing, is a registered voter of the territory from which the office sought is elected or has been issued a registration certificate for a registration that will become effective in that territory on or before the date of the applicable election;

               (2)  the petition includes the following information with respect to each signer:

                       (A)  the signer's residence address;                                         

                       (B)  the signer's date of birth or the signer's voter registration number and, if the territory from which signatures must be obtained is situated in more than one county, the county of registration;

                       (C)  the date of signing; and                                                

                       (D)  the signer's printed name;                                              

               (3)  the part of the petition in which the signature appears contains the affidavit required by Section 141.065;

               (4)  each statement that is required by this code to appear on each page of the petition appears, at the time of signing, on the page on which the signature is entered; and

               (5)  any other applicable requirements prescribed by this code for a signature's validity are complied with.

        (b)  The signature is the only information that is required to appear on the petition in the signer's own handwriting.

        (c)  The use of ditto marks or abbreviations does not invalidate a signature if the required information is reasonably ascertainable.

        (d)  The omission of the state from the signer's residence address does not invalidate a signature unless the political subdivision from which the signature is obtained is situated in more than one state.  The omission of the zip code from the address does not invalidate a signature.

Acts 1985, 69th Leg., ch. 211, § 1, eff. Jan. 1, 1986.  Amended by 

Acts 1997, 75th Leg., ch. 1349, § 52, eff. Sept. 1, 1997.

(when the law is this specific you can assume they would have been specific if it was ok to leave out the date of birth or voter cert number)

Acts 1985, 69th Leg., ch. 211, § 1, eff. Jan. 1, 1986.
        § 141.064.  METHOD OF ACQUIRING SIGNATURE.  A person circulating a petition must:

               (1)  before permitting a person to sign, point out and read to the person each statement pertaining to the signer that appears on the petition;

               (2)  witness each signature;                                                  

               (3)  ascertain that each date of signing is correct;  and                   

        
    (4)  before the petition is filed, verify each signer's registration status and ascertain that each registration number entered on the petition is correct.  

