First, a short time line of the effort.  In order to request a month’s worth of emails from the Office of the Governor of Texas the public record destruction policy of seven days necessitated sending several, sequential requests where each request covered only 3 or 4 days.  If the request covered more days then the emails would not exist under the seven day auto-shredding policy of the Governor of Texas. The net results was nine open records requests made under the Texas Public Information Act which together cover the perios of Friday, November 2, 2007 to Monday, December 3, 2007; inclusive.  These requests were filed on November 6, 2007, November 9, 2007, November 13, 2007, November 16, 2007, November 20, 2007, November 23, 2007,  November 27, 2007, November 30, 2007, and December  4, 2007,

 

Current Statuses: 
A total of $611.00 was sent to the Office of the Governor.  This was to pay the bond on two (2) of the nine requests.  A bond of $568 was paid for the records responsive to the PIA request dated November 6, 2007. A bond of $40 was paid for the records responsive to the PIA request dated November 23, 2007.  The status on the remaining seven PIA requests is the same.  For each of the PIA requests sent on those seven days:

1.             A bond of $568 has been demanded.

2.            A complaint that this cost estimate is excess has been filed with the Attorney General of the State of Texas.

3.            The Office of the AG has not ruled on the merits of the complaint.

4.            The Office of the Governor refuses to release the responsive records without pre-payment of the bond demanded.

 

Here is a breakdown of the status of the two PIA requests contained in the email sent to the Office of the Governor on November 6, 2007.

1.            The original requests PIA requests were emailed on November 6, 2007.

2.            On November 7, 2007, the Office of the Governor ask me to consider narrowing my request. I declined the offer.
3.            On November 19, 2007, the Office of the Governor appealed to the Office of the Attorney General claiming some of the emails were exempt from disclosure. 
4.            On November 20, 2007, the Office of the Governor then withdrew its claim for exemption from disclosure, and instead required payment of $568 to locate 4 days worth of emails.
5.            Thank to generous donations, on December 26, 2007, I was able to send in payment of the bond for PIA requests sent on November 6, 2007.
6.            The office of the Attorney General ruled against my complaint that the costs charged to respond to the November 6, 2007 PIA request were excessive.  Payment of the bond and the letter from the AG crossed in the mail.
7.            On January 14, 2008, the Office of the Governor said some but not all of the emails requested two months ago will be provided and are now in the mail.  As of yet the CD-ROM has not arrived.  In this letter the Office of the Governor claims it can ask the Attorney General for exemption from disclosure even though Texas state law (Section 552.301) requires such an appeal to the Office of the Attorney General be made within 10 business days of the PIA request.  The office of the Governor interprets (Section 552.301) as ten business days after the payment of a requested bond.
 
On these 2 PIA requests I am, with the help of Texas Attorney, Joe Larsen, vigorously fighting this interpretation of section 552.301 of the Texas Government code.   I am also awaiting the arrival of the promised CD-ROM.  I am exploring the cost and effort to secure damages recovery of this bond amount and any damages due.
 

Here is a breakdown of the status of the four PIA requests contained in the email sent to the Office of the Governor on November 23, 2007.

1.            The original requests PIA requests were emailed on November 23, 2007.

2.            On December 11, 2007, the Office of the Governor sent a letter dated December 10, 2007, but postmarked December 11, 2007.
3.            This constitutes a failure to respond within the ten business days required by Texas law (section 552.221) The position of the Governor of Texas which is supported by the Attorney General of Texas is that presenting an itemization of costs in excess of $40 and demanding payment of those estimated costs within 10 business days constitutes “set[tin] a date and hour within a reasonable time when the information will be available for inspection or duplication” as required by 552.221. Since, the Office of the Governor did not respond within 10 days it is my position that the Office of the Governor forfeited the prerogative to present an itemization of cost in excess of $40.
4.            In a letter dated December 26, 2007, I made this case and paid the maximum possible bond of $40 for the PIA requests sent on November 23, 2007.. 
5.            On January 8, 2008, the Office of the Governor responding to the wrong set of PIA requests (November 30, 2007 instead of November 23, 2007) returned the $40 check. More problematically though the Office of the Governor claimed that the office of the Governor has no duty to respond to a PIA request within ten business days, because it wishes to use the definition of “received” found in 552.263 instead of that found in 552.221(d).  According to the Office of the Governor, the PIA requests in the email sent on November 23, 2007, have not yet been “received” by the Office of the Governor.  This is because the bond amount presented by the Governor’s office 11 business days later (December 11, 2007) has not yet been paid. The failure to produce an itemization of costs within 10 days though limits the bond amount to $40 under section 552.2615.  These 4 PIA requests have become a Clinton-esque, hair splitting argument over what meaning of the word “received” is.
 
On the 4 PIA requests sent on November 23, 2006, I am, with the help of Texas Attorney, Joe Larsen, vigorously fighting this argument over the re-definition of the word “received”. I am also sending the check for $40 dollars back.  Under the Governor’s interpretations, the Office of the Governor has no time limit to provide an itemization of costs.  The exact quote from the January 8, 2008 letter is: “We are committed to responding to public information requests “promptly” as required by the Public Information Act, but are not required to submit an estimate of charges within ten days.” If not ten days, when is the Governor required to submit an itemized estimate of charges which exceeds $40? 11 days, 15 days, 1 month, what is the limit?  According to the Governor even one year would be acceptable if the Office of the Governor considers one year “prompt”.  The problem with position of the Governor is that release of the records can made contingent on the payment of an itemized estimate of cost with no requirement the itemization of those costs ever be presented in a timely manner.
 
Is this the light of day Governor Rick Perry spoke of during his State of the State speech of February 6, 2007 where he said: “Government that is open and honest will always be able to withstand the light of day”.  I guess the light of day is for every state agency except the Governor’s Office.
 
 
In Liberty
John Washburn
